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Dear Mr. Pettit:

I am writing in regard to a letter, dated September 16,
1992, which you recently received from Cox Enterprise's
attorney, Werner Hartenberger. In this letter, Mr.
Hartenberger asks you to clarify whether your earlier letter
to me of May 4, 1992 can be interpreted as supporting
BellSouth's use of a lottery to allocate NIl codes in the
manner described in the attachments to Mr. Hartenberger's
September 16th letter. A copy of Mr. Hartenberger's letter,
including attachments, is enclosed for your ready reference
and convenience.

As is pointed out in these attachments, it is
Be11South's understanding that you and the Commission share
the view that there is no regulatory or legal impediment
currently prohibiting BellSouth from assigning NIl codes in
a reasonable and non-discriminatory manner, including the
use of both first-come, first-served and lottery allocation
procedures as specifically proposed by BellSouth. BellSouth
assumes that the administration of such procedures must also
be conducted in a reasonable, non-discriminatory manner.

BellSouth has interpreted your May 4, 1992 letter as
supporting and being consistent with the statements
published concurrently by the Commission in the NPRM (CC
Docket No. 92-105) that "there appears to be no legal or
regulatory impediment to assignment of such codes in the
manner proposed by BellSouth" (NPRM, para. 3), and "that
LECs should be permitted to select any reasonable allocation
mechanism." (NPRM, para. 6). Consequently, we read your May
4th letter as being consistent with BellSouth's plan to use
a lottery under specified circumstances to allocate such
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codes, and as further confirmation that a first-come,
first-served allocation procedure is not the only allocation
mechanism that meets the requirements of the Communications
Act. Of course, we would like to know if this is not your
opinion.

Accordingly, I respectfully request that any letter you
might issue in response to Mr. Hartenberger's request
specifically address the above points to ensure that
BellSouth and other parties do not misinterpret the legal
import of your clarification as it relates to BellSouth's
allocation proposal.

Since there may be some overlap between the issues
raised in connection with this correspondence and the
Commission's NPRM on abbreviated dialing arrangements
(CC Docket No. 92-105), I am also filing a copy of this
correspondence in the record of that docket.

Sincerely,

~J~
Vice President-Federal Regulatory

cc: Hon. Alfred C. Sikes
Hon. James H. Quello
Hon. Sherrie P. Marshall
Hon. Andrew C. Barrett
Hon. Ervin S. Duggan
Cheryl A. Tritt
Werner K. Hartenberger
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Septemher 16, 1992

VlA HA~D DELIVERY

Robert L. Pettit, Esq.
General Counsel
Federal Communications Commission
1919 M Street, Room 614
Washington, D.C. 20554

Re: BellSouth Corporation
NIl Matter

Dear Mr. Pettit:

A<; you know, in a letter to David Markey on May 4 of this year you
informed BeJlSouth Corporation that there is "no regulatory or Jegal impediment
prohibiting BellSouth from currently assigning NIl codes in a reasonable, non
discriminatory manner, i.e., such as the use of first-come, first-served procedures." I
thought you should know that BellSouth is interpreting your letter and the Commission's
Notice of Proposed Rule Making on N11 codes as endorsing the use of a lottery for the
assignment of 1'\ 11 codes. BellSouth has made this representation in writing both to Cox
and in its reply comments in the Commission's NIl proceeding. (See attachments.)

BellSouth's interpretation does not appear to be consistent with your letter.
As we understand your letter, you informed BellSouth that it could offer N11 codes on
any reasonable basis, but did not offer any opinion regarding whether a lottery was
reasonable. In fact, the only assignment mechanism that your Jetter specifically
endorsed as reasonable and non-discriminatory was first-come, first-served assignment.

BellSouth's statements to Cox and in its reply comments, along with the
discrepancies between BellSouth's claims and your letter, will almost certainly create
confusion regarding the meaning of your Jetter. In addition, it should be expected that
BellSouth will communicate and rely on its views regarding the meaning of your letter
when dealing with state public service commission regarding its proposed N 11 offerings.
Absent clarification, other parties may misinterpret your letter. Accordingly, I
respectfully request that you issue a letter informing BellSouth that you have become
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aware of its characterization of lottery-ha.4;)ed assignment as an approved assignment
mechanism and that BellSouth's statements do not accurately reflect your
correspondence with Mr. Markey. Such a correction would prevent unnecessary
confusion and make certain that no one erroneously relies on an interpretation that is
not supported hy your letter.

Please inform me if any questions should arise in connection with this
lette r.

Best personal regards.

Sincerely,

(Jh~4
Werner K. Hartenberger

Counsel for Cox Enterprises, Inc.

WKH/car
Attachments

cc: Mr. David J. Markey
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June ., 1••2

Mr. 3a~e. T. McKnight
Viee Pre~ident of Telecommunications
Cox Newspaperl
P.O. aox 105720
Atlanta, C.or;1a '03.'

RL: Reque.t for Three·Dlgit Local Dialing Arrangement with
Network 8a.e~ Rating, Recording an~ Billin;: ESP
Request No. '1-003

Dear Mr. McKnight:

This is Bellsouth Teleco~unicat1on5, Inc.'s re.ponse to the
questions and i ••u•• raised in your letter of April " 1992
regarding the above-reterenced lubject. As I explained in my
letter to you of May 11, 1992, thil response was d.laye~ 80 thatw. could provide you with a reply that too~ into aocount the
fCC's recent action~ concerning our Nll Petition.

The attached .taff analysis covers each i.,ue railed in your
April 3 letter. Jim, I hope this information provide. you with
the clarification you were •••kin;. If you have any further
questions regarding the i ••ues discus.ed in the attachment,
please feel tree to vive ra a call. A1IO, we would greatly
apprec1ete your ••si.tanee and support in vettinq the relate~

.tate tariff fi11nq& approve~ a. quickly .1 poslible.

Sincerely,

Z4Jf ;1. ~t!L

Attachment

ce: S. M. Hendrickaon
J. T. Rawl.



BElLSOUTH T£LECO~MUNICATIONS, INC.'S ~ESPONSE ~O THE
QUESTIONS AND ISSUES ~IStO IN COX N£WSPAPE~" L!TTt~ 0' AP~lL 3,
1992 (·cox LtTTt~M) ~IGARDING TH~tE-DIGIT DIALING It~VIC!.

A! a preliminary .atter, 'rllSouth Trlfco.~un1cation., Inc.
(aellSouth) respectfully dl.a9r ••• with the cont.ntion of Cox
N'~lpaper. (Cox) that 8ellSouth .ust apply the basic common
carrier principle of first-coae, fir.t- •• rv.~ 1n ••annlr that
requires 8.11South to off.r a thr.e-~1git dialing arrangement to
Cox as the first party r.que.ting the propole~ .trvlce before
eff.ring thlt arrlnge~ent to any eth.r party (Cox l.tt.r n.l).
In faet, as .xplained belov, if we werl unillterally to •••1gn a
NIl ,ervice code to Cox on that b•• i" 'ellSo~th wo~ld run a
.1gnific.nt le9. 1 rllk th.t the •• ,ignm.nt would bl Yi,wI~ a. an
unrel.onablt prtftr.nce .n~ unla~fully di.criaJn.tory.

Bel1South'l .ervict propolal for the Atlanta ar.a eall. for
the IIsi9nment of three-~igit dialing arrange.ent. en a fir.t
come, first-served bali •• but only aft.r Georgia PSC approval of
the thrtt-~19it state tariff offering. However, if totll
reQuests for the tariff.d •• rvie••xc.ed the nuaber of available
dialing arrange~.nt' during a .pecified period following tlrlff
Ipproval. all partie, requesting .erv5ce during that period would
partieipate 1n a lottery to determine who receive. a .erviee
arrangement.

It is our view that a lott.ry is a more equitable way to
al119 n the,. service codes in those locltionl where actull demand
.xceeds the 11~ited number of •• rvict arrang.mlnts avallable for
.sslgn~ent. Those who obtlin such facilities will likely hive a
co~pttitive advantage over thos. I.rvic. providtrs who are unable
to obtain lueh dialing arrange~entl. ~his .e,ss particularly
true where, I' here, there l' an .xtr.mely limited number of
three-digit .ervice arrangements aVlilable for Ils1;nmtnt. In
luch cases, a lottery ensures that all inter.lt.d cUltemerl have
an .qual chance to obtain .ervic. in any particular local calling
area on whit is clearly a non~ilerlminatory balil.

A lottery serve, the additional purpole of avoidin9
potential claims by other prolpective cUltomers that Cox would
have an ~nfa1r and discriminatory advantage under any firlt
come, first-served assignment .ethod that allowed it to .ecur. a
luper10r elaim to use limited public nu~bering relource. b,led on
tnformation 9ained from JellSouth" .ervices d.v.lop.tnt procell,
information that wa' unavailable to other CUltoaerl and
competitors. Iven under. first-come. firlt-.trved als19n~ent
basil, BellSouth doe. not or~inar11y accept tUlto.er requests for
I.rvice before the Ipeeifie t.rm, and conditions of a propoled
•• rvice are kno~n or at least .et forth in a proposed tarlff
filing, which 11 not the ea.e here t~, M'morandum from ~ho.pson

~.vll to pav1d ftarkey, dated April 7, 1992 p. 8, attlched to

cR:O)~ XO:>:QI l.l:tl Z6.~



lett.r froa David Markey to Chairaan Sik.5, dated April 10,
1992) •

•• 11South 11 laYfully p.rmitt.d to Ult any .slignmtnt •• thod
for .trvic. cod.s, includin9 but ftot II.1t.d to firlt-com.,
firlt-.erved or • lott.ry, '0 long .1 the .llign.tnt proc.dur••
are reasonable and nondlscrialnatory. Thu., we do not agr.e with
Cox'. cont.ntion that BellSouth -.u.t- ••• 1gn thr.,-dlgit dl.ling
arrangements on a f1r.t-co•• , fir.t- •• rv.d ba,i ••

The rce Itat.d in tt. r.c.ntly r.l.a.ed Notice ot 'ropo.ed
~ul ••aking r.garding the u•• of Nl1 code. ("'~) that -there
.ppears to b. no 1.gal or r.gYlatory lapediaent to a •• lgnaent of
Iuch codl' In the lonDer propQJcd by l'llSoytb.- (••pha.l.
add.d). (NPR~, para. 3.) th11 Itatem.nt SP.Cifiealli .ndor.e,
••11South'. propos.d a.lign••nt •• thod •• ~in9 1,g11 y
acceptabl.. ConslQulntly, the ree ha. alr.ady r'1.ct.d the
cont.ntlon that one of the thr ••-dlg1t dialing arrangl••nt.
-.Vlt- b. allocated to COK on I fir.t-coa., fir.t- •• rv.d ba.i,.
In fact, the rcc r.ache. the ••act oppo.it. conclu.ion in the
.PRM:

that LECs .ho~ld not be .~bj.ct to any .dditional
restrictions on how they allocate the,. codes, a.
Section 202(,) of the Comm~nication, Act already
prohibit. carrJers from vranting undue prefer.nc'l or
tngaging 1n unr •• sonabl. d1scrl~1natlon. We
tentatively conclude that LEes .hould be per.1tted to
.elect any ceasonable allocation .echlnll~. (NPR~,

pa ra. 6).

lellSouth'l pOlition 11 allo lupport.d by tht 'CC'. Gtneral
Coun•• l, who rtc.ntly clarifitd in a letttr to .tl11outh that the
UI' of fir.t-eo~e, fir.t-Ierved proc.dur•• for a•• lvnln9 Nl1
cod.1 il only one of a numb,r of allign.tnt •• thod. perattted
und.r the Communication. Act. (1J1, l.tt.r froa .obert L.
,.ttit, FCC Gentral Coun•• l, to David J. Klrk.y, Vict 'r'lident,
••11Iouth dat.d "ay 4, 1"2, and M,a", n.l).

In the April 3 lett.r, Cox relterlt •• itl belief that
nelthtr federal nor .t.te ONA procedurl' .hould apply to this
'trvice reQuelt. rurther~or., Cox atate. that It dO'1 not vl.w
itl I'Quest as one fer a -new· I.rvlce that 11 not already
off.rtd by BellSouth to it'tlf and to outside partte.. (Co.
letter, p. ~-3).

AI Bel1South attempted to .xplain in "c. Walt Weyand's
letttr to Cox of ",rch 24, 1'92, our ncndl.eri~in.tory procedures
requ1re that we procesl all r.que,t. from enhanced .erviee
prOViders for new network services end capab111tte, under our 120
day ONA revi.w procell. This is true r.gardle" of whether the

2
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represent the most publicly beneficial long-term use. 1
) Nor

does BellSouth believe that NIl service codes represent the

best long-term solution for satisfying the market need for

abbreviated dialing services given the extremely limited

number of Nll codes available for such use.

BellSouth supports the acceleration of efforts to reach

industry consensus on what is the .ost desirable and cost

effective long-term solution for aeeting the information

services market need for local abbreviated dialing. l
•

BellSouth has already submitted this issue to the IILC for

consideration. J
! BellSouth would welcome a statement from

the Commission directing the industry to address this issue

either in the IILC or other appropriate industry forum.

V. THE COMr.!SS!O~ SHOYLD P~OV!p£ rU~IHE~ CLA~IrICATION ON
WHAT CONSTITUTES A ~EASONbSLt ANp NONPISCRIMINATORY
ALLOCATION Of NIl S£PVICE COPES UNPER THE
CQr.~UNICATIONS ACT, WITHOUT PPESCPIBING ANY PABT!CULA~

ALLOCATION METHOP

Some commenters argue that if the Commission decides to

permit or require the assignment of Nll codes for local

abbreviated dialing, it should prescribe uniform assignment

procedures to promote consistency and to minimize litigation

I) For example, BellSouth supports the recent effort
initiated within the industry to examine the feasibility of
using the 711 code for nationwide aceess to
telecommunications relay services. ~r Exhibit 3,
attached.

1. BellSouth Comments p. 9.

15 ~.
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over assignment issues. 1
' Other commenters argue that the

Com~ission should mandate a particular allocation method

ranging from first-come, first-servedl~ to elaborate

allocation methodologies based on total points assigned in

accordance with public interest priorities. 1
•

BellSouth favors the Commission's tentative conclusion

that additional allocation restrictions are unnecessary

because Section 202(a) of the Communications Act already

prohibits carriers from granting undue preferences or

engaging in unreasonable discrimination. 1
' However, in view

of the concerns and conflicts expressed in the comments on

this issue, the Commission should provide the industry with

further guidance. In particular, the Commission should give

specific examples of allocation methods which are permitted

under the Communications Act, although not required.

ror example, the Commission has already indicated that

there is no legal or regulatory impe~i.ent to the allignment

of N1l lervice codes in the aanner propoled by .ellSouth in

the attached petition (~, Exhibit 2).20 While other LECs

e.
lE ~, Comments of U S West p. 21-22 and Sprint p. 7-

1~ ~, Comments of Cox Enterprises, Inc. p. ll-14i Mel
p. 2-5; Newspaper Association of America p. 3-4i and
Alternative weekly Newspapers p. S.

1. ~, Comments of LO/AD Communications p. 2-3.

l' NPRM at para. 16.

10 NPRM para. 3.

11



I

would not be obl1gated under the Commission's tentative

conclusion to use this allocation aethod, the Coaai.sion

should use this and other specific exa.ples of allocation

methods to provide further guidance to the industry.

Under BellSouth's allocation proposal, NIl codes will

be assigned after approval of related state tariffs on a

firlt-come, first-served basis, 10 long as total leevice

requests received after tariff approval during the lervice

request period (~, sixty (60) days) does not exceed

available codes. 21 Under this approach, BellSouth will fill

service orders on a first in time basis according to the

order in which written service requests are received during

the design!ted service request period. The service eequest

period will begin on the third business day after the

availability of the service in a local calling area is

publicly announced by the company. The lervice request

period will remain open for sixty (60) days and ~ lervice

orders will be processed and activated during that period.

If total service requests received during the sixty day

request period exceed total NIl codes available for

assignment, all customers submitting service requests during

that sixty day period would automatically participate in a

'1 BellSouth originally proposed a service request
period of ninety (90) days, but has lubsequently concluded
that a shorter lixty day period Ihould suffice to enable
customers to determine whether they are interested in
obtaining an abbreviated dialing service arrangement under
the terms and conditions described in the approved state
tariff offering.

12



lottery to determine which of them receives serv!ce. The

lottery will be conducted by an independent third party.

Assignments will be limited to one code per entity,

including entity subsidiaries and affil!ates, per local

calling area. 22

Under BellSouth'l proposed allocation method, all

interested customers have an equal chance of obtaining a NIl

service code based upon full knowledge of the relevant terms

and conditions of service. 2
) While there may still be a

"race" to submit written requests for service following

approval of related state tariffs and release of the public

notice of service availability, this condition is

substantially mitigated by the assurance that all who submit

requests during the sixty day service request period will

have an equal opportunity to obtain service via a lottery in

the event total requests exceed supply.

The above allocation method eliminates the argument

that BellSouth and other customers (~, Cox Enterpriles)

who participated in the service development process would

have an unfair and discriminatory advantage under a firlt-

come, first-served allocation method that allowed them to

submit a request for service prior to notice to other

22 ~ generally, Exhibit 2.

2) Thus, contrary to ITAA's comments, BellSouth and its
affiliate companies will have no advantage over other
customers in competing for the limited NIl service
arrangements. Comments of ITAA p. 3.
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